
 

CONFIDENTIALITY AND NON-DISCLOSURE AGREEMENT 

This Confidentiality and Non-Disclosure Agreement (the “Agreement”) is entered into as of 

_________________________, 2026, between IRON ORCHARD UPSTREAM LLC, a Delaware limited liability 

company (“Disclosing Party”) and ______________________________, a __________________________ 

(“Receiving Party”). The Disclosing Party and the Receiving Party shall individually be referred to as a “Party” or 

collectively as the “Parties”. 

WHEREAS the Parties desire to enter into discussions regarding a potential negotiated transaction between them (the 

“Transaction”). In the course of the Parties’ discussions, negotiations and due diligence regarding the Transaction, the 

Disclosing Party may disclose information that is of a confidential and proprietary nature solely for the internal 

evaluation of the feasibility and desirability of the Transaction by the Receiving Party (the “Permitted Use”). The 

Parties wish to protect the confidentiality of such information and prevent the intended or unintended disclosure of 

same. 

WHEREAS the Receiving Party understands that the Disclosing Party may disclose information concerning the 

Disclosing Party’s business, operations, financial position, forecasts, investment policies and objective, strategies, 

marketing plans, product services, customers, markets, surveys, questionnaires, inventions, software, patents and other 

intellectual property, trade secrets and technical or proprietary data and methods used or developed and any written 

or oral plans, lists or other documentation regardless of how memorialized or communicated (including oral, written 

or electronic communications) by the Disclosing Party, whether furnished before or after the date hereof, whether 

prepared by the Disclosing Party, its Representatives (as defined below), or otherwise, whether or not marked as being 

confidential; all of which to the extent disclosed to the Receiving Party is hereinafter referred to as “Evaluation 

Material” of the Disclosing Party. The Evaluation Material shall include, without limitation, the existence and details 

of discussions between the Parties regarding a Transaction, the potential terms of any Transaction, the fact that the 

Disclosing Party has provided or will provide proprietary or confidential information to the Receiving Party and its 

Representatives (as defined below), and this Agreement. 

NOW, THEREFORE, in consideration of the Parties’ discussions and any access the Receiving Party may have to 

proprietary or confidential information of the Disclosing Party, the Receiving Party hereby agrees as follows: 

1. Certain Definitions. As used in this Agreement: 

(a) “Affiliate” means, as to any Person, any other Person that controls, is controlled by, or is under common control 

with, such Person. For these purposes, “control” shall mean the possession, direct or indirect, of the power to direct 

or cause the direction of the management and policies of such Person, whether through the ownership of voting 

securities, by contract or otherwise. 

(b) “Evaluation Material” means any information or data concerning the Disclosing Party or any of its Affiliates, the 

Transaction or pending purchase transaction, whether in verbal, visual, written, electronic or other form, which is 

disclosed to the Receiving Party or any of its Representatives, together with all notes, memoranda, summaries, 

analyses, compilations and other writings relating thereto that are prepared by the Receiving Party or any of its 

Representatives. Notwithstanding the foregoing, “Evaluation Material” does not include information or data which 

the Receiving Party can demonstrate: (i) was independently developed by the Receiving Party or its Representatives 

without the benefit of the Evaluation Material and without violating any of the Receiving Party’s or its 

Representatives’ obligations under this Agreement; (ii) is or becomes available to the public, other than as a result of 

disclosure by Receiving Party or its Representatives or any violation of Receiving Party’s or its Representatives’ 
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obligations under this Agreement; or (iii) becomes available to the Receiving Party on a non-confidential basis from 

a source other than Disclosing Party and its Representatives, so long as that source, to the best of the Receiving Party’s 

knowledge after due inquiry, is not bound by a confidentiality agreement with the company or any of its Affiliates or 

Disclosing Party or is otherwise prohibited from disclosing such information or data to the Receiving Party. 

(c) “Person” means any individual, corporation, company, partnership, limited liability company, association, 

governmental organization, other legal entity or entity of any nature. 

(d) “Representatives” means the partners, members, directors, officers, employees, agents, advisors (including, 

without limitation, attorneys, accountants, investment bankers, investment professionals and consultants), of (i) a 

specified Party or (ii) of such specified Party’s Affiliates and provided that except where context clearly intends 

otherwise, all references to Receiving Party shall include Receiving Party’s Representatives. 

2. Confidentiality, Use and Disclosure of Evaluation Material. 

(a) Confidentiality and Use of Evaluation Material. The Receiving Party agrees that all Evaluation Material shall be: 

(i) used by the Receiving Party or its Representatives solely for the purpose of evaluating the Transaction; (ii) kept 

strictly confidential; and (iii) provided by the Receiving Party only to those of its Representatives to whom disclosure 

is needed in order to facilitate the Receiving Party’s evaluation of the Transaction. All Evaluation Material is and shall 

remain the Disclosing Party’s property. Without limiting the generality of the foregoing, the Receiving Party agrees 

that neither the Receiving Party nor any of its Affiliates or Representatives will use any Evaluation Material for any 

operational purpose, including the solicitation of customers, suppliers or employees. The Receiving Party further 

agrees to protect the Evaluation Material against unauthorized use or disclosure with the same degree of care as the 

Receiving Party gives to its own proprietary or confidential information. Before providing access to any Evaluation 

Material to any of the Receiving Party’s Representatives, the Receiving Party shall inform such Representatives of 

the provisions of this Agreement and instruct them to comply with such provisions. The Receiving Party shall be 

responsible for any breach of this Agreement by any of its Representatives as if such Representatives had been 

substituted for the “Receiving Party” as a Party and signatory to this Agreement. The Receiving Party further agrees 

to reimburse, indemnify and hold harmless the Disclosing Party and its employees, officers, directors, agents, advisors 

and representatives (collectively, “Disclosing Party Representatives”) from any damage, loss or expense incurred as 

a result of the use of the Confidential Information by the Receiving Party or its Representatives or other recipients 

contrary to the terms of this Agreement. 

(b) Compulsory Disclosure of Evaluation Material. If the Receiving Party or any of its Representatives is requested 

or required (by interrogatories, requests for information, subpoena or similar legal process) to disclose any Evaluation 

Material, the Receiving Party shall provide the Disclosing Party with prompt written notice thereof so that the 

Disclosing Party may seek an appropriate protective order and/or, in its sole discretion, waive the Receiving Party’s 

compliance with the provisions of this Agreement. If, in the absence of such a protective order or waiver, in the opinion 

of the Receiving Party’s counsel, the Receiving Party or any of its Representatives are nonetheless compelled to 

disclose any Evaluation Material to any governmental authority, then the Receiving Party or its Representatives may 

disclose such portion of the Evaluation Material as is legally required to be disclosed without liability under this 

Agreement; provided that the Receiving Party uses reasonable efforts to obtain assurances that such Evaluation 

Material will be afforded confidential treatment. The Receiving Party agrees to cooperate with the Disclosing Party 

in connection with any efforts by the Disclosing Party to obtain any such protective order or confidential treatment. 
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(c) Other Disclosure. Except for such disclosure as is necessary for the Receiving Party not to be in violation of any 

applicable law, regulation, order or listing agreement (in which case the Disclosing Party shall have the opportunity 

to review any such disclosure and the Receiving Party shall consider in good faith the Disclosing Party’s suggestions 

concerning the nature and scope of the information to be contained therein), the Receiving Party and its 

Representatives shall not: (i) make any disclosure to any Person of (A) the fact that discussions, negotiations or 

investigations are taking or have taken place concerning the Transaction or pending purchase transaction, (B) the 

existence or contents of this Agreement, (C) the fact that the Receiving Party or its Representatives have requested or 

received Evaluation Material or (D) any of the terms, conditions or facts relating to the Transaction, including, without 

limitation, the status thereof; or (ii) make any public statement concerning the Transaction. 

3. No Representations or Warranties. The Receiving Party acknowledges that: (a) no representation or warranty, 

express or implied, is made by the Disclosing Party or any of its Representatives, or any Affiliates of the foregoing, 

as to the accuracy or completeness of any of the Evaluation Material; and (b) the Receiving Party shall be entitled to 

rely only on those representations and warranties that may be made in a definitive written agreement to consummate 

the Transaction executed and delivered by the Receiving Party and the applicable Parties thereto (a “Definitive 

Transaction Agreement”). Neither the Disclosing Party, nor any of its Representatives, nor any Affiliates of the 

foregoing, shall have any liability to the Receiving Party or any of its Representatives on account of the use of any 

Evaluation Material by the Receiving Party or any of its Representatives or any inaccuracy therein or omission 

therefrom. 

4. Return, Destruction or Erasure of Evaluation Material. If the Receiving Party decides not to proceed with the 

Transaction, the Receiving Party shall promptly notify the Disclosing Party of that decision in writing. In that event, 

or at any other time upon the Disclosing Party’s request, the Receiving Party and its Representatives shall promptly 

(and in any event within seven business days) either return or destroy all Evaluation Material in the possession or 

control of the Receiving Party or any of its Representatives (and, in the case of destruction, certify such destruction to 

the Disclosing Party). Notwithstanding the return or destruction of the Evaluation Material, the Receiving Party and 

its Representatives will continue to be bound by the Receiving Party’s obligations of confidentiality and other 

obligations under this Agreement. The Parties acknowledge that the Receiving Party may have electronic copies of 

the Evaluation Material that are periodically created in the ordinary course of business under standard electronic back 

up and archival procedures and may continue to exist on backup tapes or similar backup media, and the Parties agree 

that such retention shall not constitute a breach of this Section 4 provided that such copies are accessed only by persons 

whose function is primarily information technology in nature and have access to such copies only as reasonably 

necessary for the performance of their information technology duties (e.g., for purposes of system recovery). 

5. Communications Regarding the Transaction. The Receiving Party agrees that all communications concerning the 

Transaction and the Receiving Party’s due diligence investigation (including, without limitation, requests for 

additional Evaluation Material, meetings with the Disclosing Party, and site visits) shall be directed to the Disclosing 

Party. Except as provided in the immediately preceding sentence, the Receiving Party agrees not to contact or 

communicate with any employee, customer or supplier of the Disclosing Party or any of its Affiliates about the 

Disclosing Party, its Affiliates, the Transaction, or any Evaluation Material, unless approved in advance and in writing 

by the Disclosing Party. 

6. Non-Solicitation of Employees. The Receiving Party agrees that, for a period of two (2) years after the date of this 

Agreement, the Receiving Party and its Affiliates (and their respective directors, managers, officers, controlling 

persons and employees) will not, directly or indirectly, solicit for employment or hire, or cause the solicitation for 
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employment or hiring of, any person that is now or at any time during such period is employed by the Disclosing 

Party. The restriction in the immediately preceding sentence shall not apply to any general solicitation for employees 

(including through the use of employment agencies) not specifically directed at any such persons or the hiring of any 

nonexecutive employee of the Disclosing Party who responds to any such general solicitation. 

7. No Other Discussions. The Receiving Party shall not, without the prior written consent of the Disclosing Party, 

enter into any discussions, negotiations, understandings or agreements (whether written or oral) with any Person (other 

than the Disclosing Party) regarding any possible purchase or sale of interests or assets of the Disclosing Party or any 

of its Affiliates, other than with the Receiving Party’s Representatives. 

8. Remedies. The Receiving Party agrees that monetary damages would not be a sufficient remedy for a breach of this 

Agreement and that the Disclosing Party shall be entitled to specific performance and injunctive or other equitable 

relief as a remedy for any such breach without the requirement of posting a bond or other security in the event of any 

such breach. Such remedy shall not be deemed to be the exclusive remedy for a breach of this Agreement, but shall 

be in addition to all other remedies available at law or in equity. No failure or delay by the Disclosing Party hereto in 

exercising any right, power or privilege hereunder shall operate as a waiver thereof, nor shall any single or partial 

exercise thereof preclude any other or further exercise thereof or the exercise of any right, power or privilege 

hereunder. In the event of any legal proceeding for the enforcement of this Agreement, the reasonable fees and 

disbursements of counsel to the prevailing Party shall be reimbursed by the non-prevailing Party. 

9. Miscellaneous. 

(a) Entire Agreement. This Agreement contains the sole and entire agreement between the Parties with respect to the 

matters set forth herein. 

(b) Amendment and Waiver. This Agreement may be amended, modified or waived only by a separate written 

instrument duly signed and delivered by or on behalf of the Parties hereto. 

(c) Severability. The invalidity or unenforceability of any provision of this Agreement shall not impair or affect the 

validity or enforceability of any other provision of this Agreement, unless the enforcement of such provision in such 

circumstances would be inequitable. 

(d) No Obligation to Complete a Transaction. This Agreement is not intended to, and does not, constitute an agreement 

or impose any obligation (i) to consummate a Transaction, (ii) to conduct or continue discussions or negotiations 

concerning a Transaction or (iii) to enter into a Definitive Transaction Agreement. Neither Party shall have any rights 

or obligations of any kind whatsoever with respect to a Transaction by virtue of this Agreement or any other written 

or oral expression by the Parties’ respective Representatives unless and until a Definitive Transaction Agreement is 

executed and delivered. The Receiving Party acknowledges that the Disclosing Party reserves the right (A) to provide 

or not to provide Evaluation Material to the Receiving Party or any of its Representatives, (B) to reject any proposals 

made by the Receiving Party or any of its Representatives, (C) to terminate discussions or negotiations with the 

Receiving Party or any of its Representatives, and (D) to engage in discussions or negotiations, or enter into any 

agreement, with any other Person in connection with any transaction involving the Disclosing Party in the Disclosing 

Party’s sole discretion, without notice to the Receiving Party, at any time and for any reason or no reason. The 

Receiving Party shall not have any claim or cause of action against Disclosing Party or any of the Disclosing Party or 

its Representatives in respect of the foregoing, other than pursuant to a Definitive Transaction Agreement. 

(e) Governing Law; Forum. This Agreement shall be governed by and construed in accordance with the internal laws 

of the State of Texas without giving effect to any choice or conflict of law provision or rule (whether of the State of 
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Texas or any other jurisdiction) that would cause the application of Laws of any jurisdiction other than those of the 

State of Texas. The parties agree that any claim, controversy, dispute, lawsuit, or action arising out of or relating in 

any way to this Agreement, the execution of the Agreement, representations made in connection with the formation of 

the Agreement, or performance or failure of performance of the Agreement (a "Dispute") shall be exclusively brought 

in a business court that is nearest in geographical proximity to Houston, Texas, or within the Eleventh Business Court 

Division of the State of Texas (the "Business Court"), if the Dispute meets the jurisdictional requirements of such 

Business Court. If the Dispute does not meet the jurisdictional requirements of that Business Court, then the 

Dispute must be brought in a Texas state district court or federal district court of Harris County, Texas. If only 

some claims of the parties giving rise to a Dispute are subject to the jurisdiction of the Business Court, the parties 

agree that any other claims that form part of the same case or controversy shall also be brought in the Business 

Court under the Business Court's authority to exercise supplemental jurisdiction over such claims. 

NOTWITHSTANDING THE FOREGOING OR ANYTHING CONTAINED HEREIN TO THE 

CONTRARY, EACH PARTY HEREBY WAIVES, TO THE FULLEST EXTENT PERMITTED BY 

APPLICABLE LAW, ANY RIGHT IT MAY HAVE TO A TRIAL BY JURY IN RESPECT TO ANY 

LITIGATION, DIRECTLY OR INDIRECTLY, ARISING OUT OF OR RELATING TO THIS 

AGREEMENT. 

(f) Headings. All headings used herein are for convenience only and shall not be used or referred to in the construction, 

amendment or interpretation of any term or provision of this Agreement.  

(g) Term. This Agreement shall expire two (2) years from the date of this Agreement. 

(h) Assignment. No Party may assign this Agreement or any of its/his/her obligations hereunder, whether voluntarily, 

involuntarily, or by operation of law, to any other Person or entity without the prior, written consent of all the other 

Parties. 

(i) Counterpart and Facsimile Signatures. This Agreement may be executed simultaneously in two or more 

counterparts, each of which shall be deemed an original, but all of which taken together shall constitute one and the 

same instrument.  Execution and delivery of this Agreement by exchange of facsimile or PDF electronic copies bearing 

the facsimile or PDF electronic signature of a Party hereto shall constitute a valid and binding execution and delivery 

of this Agreement by such Party.  Such facsimile and electronic copies shall constitute enforceable original documents. 

 

If the foregoing correctly sets forth the Parties’ agreement, please sign and return one copy of this Agreement to the 

Disclosing Party whereupon this Agreement shall constitute the Parties’ binding agreement with respect to the matters 

set forth herein. 

SIGNATURE PAGE FOLLOWS 
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IRON ORCHARD UPSTREAM LLC 

 

By:       

Name: Cody Rodriguez 

Title:  CEO 

 

Accepted and agreed to as of the date first written above: 

[COMPANY NAME] 

 

By:       

Name:  

Title: 

 


